eCredit-news

Credit Professionals Alliance, Inc.

January
2024
Volume 259

e.contents

¢

anuary
2.3

o
OF.

Page 1-3: Industry News:
FTC and CFPB Focus on Business
Credit Reporting

Page 4: Industry Partner

Page 5-6: Education

CPA Webinars

CRF Webinars

NCS Webinars & Extra Credit

The eCredit News is
produced in partnership with the
NACS Credit Services, Inc.

PROFESSIONALS
Alliance

None of Credit Professionals Alliance, its partners, employees, affiliates, representatives or advisors make any representation or warran-
ty, expressed or implied, as to the accuracy or completeness of any of the information contained herein, including any opinion or any
other written or oral communication transmitted or made available. It is each recipients responsibility to make their own independent

January Dates To Remember:
1st: New Year’s Day
15th: Martin Luther King Jr. Day

FTC and CFPB Focus on
Business Credit Reporting

By Kate White, Partner Kelley Drye & Warren

In 1970, Congress was concerned that largely unknown
consumer reporting agencies (“CRAs”) were creating
and sharing dossiers of personal information on individ-
uals. At the same time, Congress recognized the im-
portance of the industry—it is how most Americans can
own a home or car—and sought to strike a balance that
preserved both “the needs of commerce”' and consum-
ers’ privacy. The result was the Fair Credit Reporting
Act (“FCRA”)?, and for over five decades it has required
CRAs to adopt procedures to ensure the accuracy and
integrity of information in its files, share consumer re-
ports only in limited circumstances, and provide con-
sumers with access to their files and the ability to dis-
pute incorrect information. The FCRA only covers con-
sumer reports on individuals for credit to be used pri-
marily for personal, family, or household purposes and
is enforced by the Federal Trade Commission (“FTC” or
“Commission”) and the Consumer Financial Protection
Bureau (“CFPB”).

!1d. at § 1681(b).

215 USC §§ 1681-1681x.

Jjudgment in regards to the information contained in this newsletter.
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The FCRA is often considered to be the original privacy statute, and its coverage is understandably
limited to reports about individual consumers and not business credit reports, since those do not
raise the same individual privacy concerns. While business credit reports are outside the scope of
the FCRA, in recent years the FTC and CFPB have focused on the business credit reporting indus-
try and its potential to harm small businesses. Specifically, the regulators are concerned that inaccu-
rate reports can result in small businesses’ being unable to obtain loans at favorable rates, or being
denied loans or lines of credit altogether.

In 2022, the FTC brought a case against a leading business data provider, alleging, among other
things, that the company deceptively marketed products to small- and medium-sized businesses to
help them provide addltlonal payment history information that could help improve their reports and
business credit scores.® According to the FTC’s complaint, most of the additional payment history
submitted by these small businesses was not accepted by this leading business data provider and
were not included in business credit reports. In addition, the Commission alleged that the business
data provider’s failure to provide small businesses with a reasonable process to report inaccurate
information in their reports was an unfair practice. As part of the settlement order, the leading busi-
ness data provider agreed to |mplement a process through which small businesses can dispute in-
formation on their credit reports.* The case is yet another example of the Commission’s focus on
protecting not just individual consumers, but small businesses as well.

The Commission’s interest in the business credit reporting industry is not Ilmlted to a single enforce-
ment action. In March, the FTC announced a study of business credit reports.® Using its authority
under Section 6(b) of the FTC Act,® the Commission sent compulsory process to five business credit
reporting agencies requesting information about their methods of collecting, using, sharing, analyz-
ing, and verifying information in their reports. The orders contain 65 questions and include requests
for information on how companies market their business credit reports. In addition, the orders seek
information about the companies’ use of algorithms, and steps the companies take to ensure that
the algorithms are explainable. In announcing this 6(b) study, FTC Chair Lina Khan said the Com-
mission intends to use the information it obtains “to shine some much needed light on the credit re-
porting industry and the related challenges small businesses face.”” Typically, the Commission con-
cludes a 6(b) study by releasing a report summarizing its findings.® Sometimes these reports contain
best practices guidance.

3In the matter of a leading business data provider., Case No. 1723196 (Jan. 2022), www.ftc.gov/legal-library/browse/cases-
proceedings/172-3196

“The CFPB filed a comment letter in support of the settlement (Feb. 17, 2022), www.files.consumerfinance.gov/f/documents/
cfpb_proposed-settlement-agreement commet-letter 2022-02.pdf.

SFTC Press Release, FTC Launches Inquiry into Small Business Credit Reports (Mar. 16, 2022), www.ftc.gov/news-events/news/press
-releases/2023/03/ftc-business-inquiry-small-business-credit-report.

615 USC § 46(b).
'FTC Press Release, FTC Launches Inquiry into Small Business Credit Reports.
8See A Look At What ISPs Know About You: Examining the Privacy Practices of Six Major Internet Service Providers (Oct. 2021),

www.ftc.gov/system/files/documents/reports/look-what-isps-know-about-you-examining-privacy-practices-six-major-internet-service-
providers/p195402 isp 6b_staff report.pdf.

?See Data Brokers: A Call for Transparency and Accountability (May 2014), www.ftc.gov/system/files/documents/reports/data-brokers
-call-transparency-accountability-report-federal-trade-commission-may-2014/140527databrokerreport.pdf.
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Also in March, the CFPB finalized its rule for lenders to collect and report information about
applications for credit by small businesses.'® The business credit reporting industry is clearly a
priority for both regulators, and they expect to “work together to ensure that small businesses
are treated fairly when it comes to accessing loans.”'" The agencies have been frank that they
are keen to bring increased transparency to the space, but have not indicated if they are con-
templating potential action such as rulemaking or industry guidance.

For companies in the business credit reporting space, there are some clear takeaways from
these latest efforts. First, companies need to be sure that their representations to customers
about their products and services are not misleading. Second, companies should provide small
businesses with a mechanism for reporting incorrect information. Finally, companies should
take steps to ensure maximum possible accuracy of the information contained in their reports.
By following the FCRA’s model and implementing reasonable procedures to ensure the accu-
racy of their reports and providing a dispute process for small businesses, companies can re-
duce the risk that the FTC or CFPB will find their practices to be deceptive or unfair.

About the author:

Former Federal Trade Commission (FTC) attorney Katherine White has deep experience in
consumer protection law, with a particular focus on privacy, information security, and financial
services regulations. She brings unique insights from her time in the government to help cli-
ents navigate a rapidly-evolving regulatory environment and evaluate the most strategic path
forward when faced with regulatory scrutiny. Kate spent more than 14 years at the FTC. Prior
to joining the FTC, she spent four years as a privacy and information law attorney at the Trans-
portation Security Administration where she spent time covering a wide range of privacy mat-
ters, including considerations regarding biometric data.

19CFPB Press Release, CFPB Finalizes Rule to Create a New Data Set on Small Business Lending America (Mar. 30, 2023),
www.consumerfinance.gov/about-us/newsroom/cfpb-finalizes-rule-to-create-a-new-data-set-on-small-business-lending-in-
america/.

""Alan Ellison and Kyle Thetford, Inaccurate small business credit reports can block access to loans, CFPB Blog (Feb. 18,
2022), www.consumerfinance.gov/about-us/blog/inaccurate-small-business-credit-reports-can-block-access-to-loans.
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Powered by our expert staff
and proven process, NCS makes
securing receivables simple.

As your credit ally, NCS will manage the entire UCC process;
from developing your Security Agreement to leveraging your
UCC for payment.

Reduce your company's financial risk and move to the front of the payment line with UCC filings.
Stop losing. Start protecting. Contact NCS to get started!

O N‘ s SecureYourTomorrow@NCScredit.com | 800.826.5256
CREDIT NCScredit.com

From Protection to Collection
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WEBINARS

Credit Professionals Alliance has been working hard to provide our clients with the most
up-to-date webinars concerning today’s challenges in the credit field. Watch your email
for upcoming registration information on all of the following webinars.

January 18th: Economic Outlook for 2024

January 22nd: Why UCC Filings & Mechanic’s Liens are Essential for
Protecting Creditors’ Interests in 2024 & Beyond

January 24th: The Art of Getting Paid

Be sure to check out our website www.nacskc.com/education.html for additional educational
opportunities as these are constantly being updated.

Are you looking for Certification and Certificate opportunities? Credit Professionals Alliance
can lead you in the right direction, contact Rhonda Ross for additional information at
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Educational Update:
Credit Research Foundation Webinars

January 2024

CRI;_offers a variety of educational programs: Proctored Courses, On-Demand Courses as well as
webinars.

March 18-20, 2024 March Forum—Charleston, SC
August 5-7, 2024 August Forum & Expo—Nashville, TN
October 21-23, 2024  October Forum—National Harbor, MD

It is very simple to participate: Go to http://www.crfonline.org and click on the Education.

Now offering a Certificate Program!

For additional information go to http://www.crfonline.org/events/current.asp

The following webinars are being offered by NCS Credit
to register for these go to: www.ncscredit.com/education-center/webinars

January 16, 2024
Webinar: The Basics of the UCC Process

January 30, 2024
Webinar: The Basics of the Lien and Bond Claim Process

NCS

Securing Your Tomorrow




