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Protecting What You Have, Pursuing 
What You’re Owed:  Eleventh Circuit 
Rules That Distributions on Section 
503(b)(9) Claims Do Not Reduce the 
New Value Defense to Preferences 

By: James S. Carr  and Dana P. Kane , Kelly Drye & Warren LLP 

As originally published in Perspective by CRF 3Q2022 

There can be no doubt that the current economic landscape is chal-
lenging and forces businesses to make difficult choices.  The trade 
creditor’s unenviable task during these times is to maintain valuable 
business relationships in the hopes of sustaining profitability, which 
often requires the continued extension of credit terms to customers 
despite the heightened risk of those customers being unable to sat-
isfy their debts.   
 
When your customer’s financial distress reaches the point of filing 
for bankruptcy, you know from the outset that collection of outstand-
ing receivables will be significantly reduced, if not eliminated entire-
ly. In any event, you diligently file your proof of claim, dutifully moni-
tor the progress of the case and hope for a minimal distribution.  
Then, your already bad situation is exacerbated when you receive a 
demand letter that asks for return of payments that your company 
was able to collect from the debtor before it filed for bankruptcy.  At 
that point, your job shifts from maximizing your company’s recovery 
to protecting what it already has been paid.  Fortunately, the Elev-
enth Circuit Court of Appeals’ recent decision in Auriga Polymers 
Inc. v. PMCM 2, LLC

1
 allows you to accomplish both goals. 

____________ 
 

1Auriga Polymers Inc. v. PMCM2, LLC, as Trustee for Beaulieu Liquidat-
ing Trust, 40 F.4th 1273 (11th Cir. 2022) (hereinafter “Beaulieu”).  
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Background:  The Intersection of Preferences, New Value and 503(b)(9) Claims 
Being sued for a preference is a bitter pill to swallow.  From your perspective, you got paid by the cus-
tomer on account of trade debt that the customer legitimately incurred and owed.  However, in further-
ance of two fundamental objectives woven throughout the Bankruptcy Code – preventing a race to the 
courthouse to dismantle a financially troubled debtor and promoting the equality of distributions among 
similarly situated creditors

2
 – section  547 of the Bankruptcy Code allows a trustee to avoid payments 

made by a debtor (1) to or for the benefit of a creditor; (2) on account of an antecedent debt; (3) while 
the debtor was insolvent; (4) during the 90-day period before the petition date

3
; and (5) that enables the 

creditor to receive more than it would in a hypothetical Chapter 7 case4.   
 
The Bankruptcy Code also recognizes some affirmative defenses to the avoidance of allegedly prefer-
ential transfers, certain of which are designed to promote the equally important policy of encouraging 
creditors to continue conducting business, on terms, with a financially troubled counterparty.  Prominent 
among the affirmative defenses is the “subsequent new value” defense embodied in section 547(c)(4).  
By allowing creditors to offset their potential liability, the new value defense rewards those creditors that 
received an avoidable 90-day payment from the debtor, but thereafter, replenished the debtor’s estate 
by shipping new product to the debtor.  
 
Specifically, section 547(c)(4) provides that a creditor’s exposure on preferential transfers can be re-
duced where, subsequent to one or more of those transfers, the creditor provided unsecured new value 
“on account of which new value the debtor did not make an otherwise unavoidable transfer to . . . such 
creditor.”

5
  Despite its plain language, the application of section 547(c)(4) is not very straightforward in 

practice and has sparked significant litigation over the years.  Of particular importance to the vendor 
community, one of the divisive issues has been the question of whether a creditor’s asserted new value 
defense can be used if the creditor receives payment of its section 503(b)(9) administrative claim.6  Until 
recently, only three courts had issued published decisions addressing this precise question. 

7 

 

_____________ 
 
2 See Friedman’s Liquidating Trust v. Roth Staffing Cos LP (In re Friedman’s Inc.), 738 F.3d 547, 560 (3d Cir. 2013) (observing 
that “we have held that the policy underlying § 547 is that of equal distribution among similarly situated creditors.”) (internal 
quotation omitted).  
3  The 90-day preference period is expanded to one year in the case of creditors who are insiders of the debtor.  See 11  
U.S.C. § 547(b)(4)(B). 
4       Although effectuated as part of an effort to reform the small business provisions of the Bankruptcy Code, Congress has also 
added to section 547 a requirement, applicable to all bankruptcy cases regardless of size, that the trustee’s pursuit of a prefer-
ence be “based on reasonable due diligence in the circumstances of the case” and that it “tak[e] into account a party’s known or 
reasonably knowable affirmative defenses under subsection (c) [of section 547].”  11 U.S.C. § 547(b); see also Small Business 
Reorganization Act of 2019, Pub. L. No. 116-54, § 3(a), 133 Stat. 1079 (2019), effective Feb. 19, 2020.  This addition to the pref-
erence statute is good news for any creditor which has had to spend time and resources dealing with frivolous preference suits. 
5        11 U.S.C. § 547(c)(4).   
6      Although preferences have been a part of the bankruptcy process for more than a century, litigation over the ability (or 
inability) of defendants to count goods reflected in a section 503(b)(9) claim toward the new value defense is a modern battle-
ground because section 503(b)(9) was enacted as a part of the Bankruptcy Abuse Prevention and Consumer Protection Act of 
2005 (BAPCPA).  Congress added section 503(b)(9) to the Bankruptcy Code to elevate the value of goods received by the debtor 
within the twenty-day period prior to the commencement of the bankruptcy case, to the extent those goods were sold to the 
debtor in the ordinary course of the debtor’s business, to administrative expenses. 
7        Other courts have ruled on similar issues that approach, but do not actually address, the intersection of 503(b)(9) claims 
and the new value defense.  See, e.g., Phoenix Rest. Grp., Inc. v. Proficient Food Co. (In re Phoenix Rest. Grp. Inc.), 373 B.R. 
541, 547-48 (M.D. Tenn. 2007) (holding that the defendant could not assert a reclamation claim of $540,000 and then also char-
acterize the underlying goods as new value); In re Friedman’s Inc., 738 F.3d at 549 (holding that where “an otherwise unavoida-
ble transfer” is made after the filing of a bankruptcy petition under a first day order, it does not affect the new value defense).     
 

 See Friedman

that the policy underlying § 547 is that of equal distribution among similarly situated creditors.
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Credit Professionals Alliance has been working hard to provide our clients with the most 
up-to-date webinars concerning today’s challenges in the credit field.  Watch your email 
for upcoming registration information on all of the following webinars. 
 
 
April 19th: The Fine Art of Credit Management 
 
April 21st: UCC Filings—Another Tool to Secure Your A/R 
 
April 26th: Understanding Mechanics Liens—A MUST if you are Selling to  
  Contractors and Builders 
 
 
   
 
Be sure to check out our website www.nacskc.com/education.html for additional educational 
opportunities as these are constantly being updated. 
 
Are you looking for Certification and Certificate opportunities?  Credit Professionals Alliance 

http://www.nacskc.com/education.html
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Educational Update: 
Credit Research Foundation Webinars 
 

April 2023 
 
CRF offers a variety of educational programs:  Proctored Courses, On-Demand Courses as well as  
webinars. 
 
 
 
August 7-9, 2023 August Forum & Expo—Kansas City, MO 
 
November 6-8, 2023 November Forum—Mission Hills, CA 
 
 
It is very simple to participate: Go to http://www.crfonline.org and click on the Education. 
  
Now offering a Certificate Program! 
 
For additional information go to http://www.crfonline.org/events/current.asp 
 

The following webinars are being offered by NCS Credit  
to register for these go to: www.ncscredit.com/education-center/webinars 
 
 
April 4, 2023 
Webinar: Everything You Should Know about Correctly Identifying Your Debtor  
                 Under Article 9-503(a) 
 
April 11, 2023 
Webinar:  Implement a UCC program:  Overcoming Obstacles 
 
April 25, 2023 
Webinar:  Implementing a Lien/Bond Claim Program:  Overcoming Obstacles 
 
May 9, 2023 
Webinar:  UCC Remedies Upon Debtor’s Default 
 
 
 
 
 
 
 
 
 

http://www.crfonline.org
http://www.crfonline.org/events/current.asp
http://www.ncscredit.com

